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EU Company law upgraded: Rules on digital solutions and
efficient cross-border operations

Fields marked with * are mandatory.

Introduction

The Commission work programme for 201 71 announced an initiative on company law to facilitate the use of
digital technologies throughout a company’s lifecycle and cross-border mergers and divisions. This
consultation seeks views on the scope and content of such an initiative.

The results of previous consultations2 have shown strong support among stakeholders for promoting the use of
digital tools in company law and for addressing the issue of cross-border operations of companies.§ The 2015

Conference on Company Law in the Digital Age4 confirmed this.

All the main groups of stakeholders have, in particular, made strong calls for EU action on cross-border
conversions, including in the 2009 and 2012 European Parliament Resolutions. Conflict-of-law rules already
exist in civil and commercial law for contract, tort and delict, and insolvency, but an important gap remains for
the law applicable to companies. The European Council has also identified this gap. Already in the Stockholm
programme of 2009 it identified company law as an area where the process of harmonising conflict-of-law
rules at EU level should continue.

The aim of this public consultation is to collect input from stakeholders on problems in company law, gather

what evidence they have of such problems and hear their possible solutions on how to address the problems
at EU level. The consultation is divided into four parts:

® Part 1: The reasons to act
® Part 2: The use of online tools throughout the companies' lifecycle
Part 3: The cross-border mobility of companies (mergers, divisions, conversions)

Part 4: The conflict-of-law rules for companies


http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2009-0086+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2012-0019

More detailed explanations about each part precede the questions. In addition, the inception impact assessment
explaining in more detail the context, problems and objectives can be found on http://ec.europa.eu/smart-

regulation/roadmaps/index_en.htm.

Please click on one or more responses (in case of the multiple choice questions). In addition, we encourage you
to explain your views or provide additional information or explanations in the free text boxes. You may also
provide additional information or views by uploading a separate document at the end of the questionnaire in
Section 5. The responses will be taken into account when preparing the 2017 initiative on company law.

If you have any specific questions or feedback on this questionnaire, please write to just-company-law@ec.
europa.eu.

Target Groups:

industry and business, including all types of companies or entrepreneurs from all sectors;

® representative associations at EU and national level (for example, representing the interests of the
business community, consumers, trade unions and the legal profession);

® investors and their associations;
® public authorities, including national business registers and judiciary;
°

individuals (e.g. consumers); and

® research and academia.

Specific Privacy Statement:
Received contributions will be published on the Internet. It is important to read the specific privacy statement
attached to this consultation for information on how your personal data and contribution will be dealt with.

Disclaimer:
This document is a Commission services working document for consultation and does not in any way prejudge
the Commission’s decisions on the scope and content of the future initiative.

1. COM(2016) 710 final, 25.10.2016

2. For instance, the 2014 public consultation on cross-border mergers and divisions; the 2013 public consultation on cross-border

transfers of registered offices; the 2012 consultation on the future of EU company law.«

3. For the purposes of this consultation, cross-border operations of companies include cross-border divisions, cross-border mergers
and cross-border conversions (i.e. transfers of companies’ registered offices to another Member State).«

4. http://ec.europa.eu/justice/events/company-law-2015/index_en.htm «



http://ec.europa.eu/smart-regulation/roadmaps/index_en.htm
http://ec.europa.eu/smart-regulation/roadmaps/index_en.htm
http://ec.europa.eu/internal_market/consultations/2014/cross-border-mergers-divisions/index_en.htm
http://ec.europa.eu/internal_market/consultations/2013/seat-transfer/index_en.htm
http://ec.europa.eu/internal_market/consultations/2013/seat-transfer/index_en.htm
http://ec.europa.eu/internal_market/consultations/2012/company_law_en.htm
http://ec.europa.eu/justice/events/company-law-2015/index_en.htm

Specific Privacy Statement:
Specific_Privacy Statement.doc

Information about the respondent

You are welcome to answer the questionnaire in any of the 24 official languages of the EU. Please
let us know in which language you are replying.

EN

* You are replying as:

© As an individual in your personal capacity

@ |n your professional capacity or on behalf of an organisation
* Respondent's first name:

Evanna

*Respondent's last name:

Fruithof

* Respondent's professional email address:

evanna.fruithof@barcouncil.be

*Name of the organisation:

General Council of the Bar of England & Wales ("The Bar Council")

* Postal address of the organisation:

London (head) office
289 - 293 High Holborn,
London WC1V 7HZ

Brussels office:
85 Avenue Nerviens,
B-1040

*Type of organisation:

) Private enterprise



Professional consultancy, law firm, self-employed consultant
' Trade, business or professional association
Non-governmental organisation, platform or network
) Research and academia
Regional or local authority (public or mixed)
' International or national public authority
@ Other

*Please specify:

National body representing barristers. The Bar Council represents over 16,000
barristers in England and Wales. It promotes the Bar’s high quality specialist
advocacy and advisory services; fair access to justice for all; the highest
standards of ethics, equality and diversity across the profession; and the
development of business opportunities for barristers at home and abroad. A
strong and independent Bar exists to serve the public and is crucial to the
administration of justice. As specialist, independent advocates, barristers
enable people to uphold their legal rights and duties, often acting on behalf
of the most vulnerable members of society. The Bar Council is the Approved
Regulator for the Bar of England and Wales. It discharges its regulatory

functions through the independent Bar Standards Board.

*Is your organisation registered in the EU transparency register? (If not, you are encouraged to register here,
although you do not have to be registered to reply to this consultation.)

@ Yes
2 No
Not applicable

* Please indicate your ID number:

European Transparency register number: 39850528734-23

* Please indicate in which country your organisation's headquarters is located:
O Austria
Belgium
Bulgaria
' Croatia
7 Cyprus
©) Czech Republic
Denmark
Estonia
Finland
) France
O Germany
' Greece
Hungary
Ireland



O ltaly

© Latvia

© Lithuania

) Luxembourg
© Malta

© Netherlands

@ Poland

' Portugal

©) Romania

© Slovak Republic
@ Slovenia

~) Spain

© Sweden

@ United Kingdom
@ Other

* Your contribution:

Note that, whatever option chosen, your answers may be subject to a request for public access to documents under Regulation (EC) N°1049

/2001

@ Can be published with your organisation's information (I consent the publication of all information
in my contribution in whole or in part including the name of my organisation, and | declare that nothing
within my response is unlawful or would infringe the rights of any third party in a manner that would
prevent publication)

© canbe published provided that your organisation remains anonymous (I consent to the
publication of any information in my contribution in whole or in part (which may include quotes or
opinions | express) provided that it is done anonymously. | declare that nothing within my response is
unlawful or would infringe the rights of any third party in a manner that would prevent the publication.

1. Reasons to Act

The new company law initiative would aim to make the best use of djgital solutions in companies’ interactions
with public authorities but also with companies’ shareholders, and to provide efficient rules for cross-border
mobility of companies which could include mergers, aivisions, conversions and uniform conflict-of-law rules for
companies. The questions below seek your views on the problems, thelr seriousness and the need for EU
action. A number of problems faced by companies and stakeholders have already been identified in previous
public consultations and studies on company law. We now ask that you bring to our attention any recent
adevelopments on problems already identified and other problematlic areas. Please also provide evidence or
examples of any problems that exist and indicate how serious they are. More detalled explanations on what is
meant by digitalisation and cross-border mobility rules are provided in sections 2 and 3.

A recent Stuay on the Law Applicable fo Com,oan/és—5 found that in many Member States there is considerable
legal uncertainty surrounding the law applicable to comparnies. The main finding is that differences between



Member States’ confiict-of-law rules lead to significant practical obstacles to corporate mobility in Europe. This
limits the possibility of companies of making effective use of the freedorm of establishment. In a context where
the substantive laws of the Member States have not been fully harmonised, uniform confiict-of-law rules could
give companies and Member States’ authorifies more legal certainty, promote cross-border mobility in the EU
and remove obstacles for them stemming from the potential for confiicts of laws. Any such uniform rules could
build on the existing case-law of the Court of Justice of the EU in the area of freedom of establishment
promoting choice of law. More detailed explanations are provided in section 4.

5. https://bookshop.europa.eu/en/study-on-the-law-applicable-to-companies-pbDS0216330/

1.1 To what extent do the differences between Member States’ laws or the overall lack of legal framework, in
the areas mentioned below, constitute obstacles for the proper functioning of the single market? (p/ease choose

all that apply)
toa
toa to
very not no
large some .
large at opinion
extent extent
extent all
a. Digital processes or tools for companies to
interact with Member States (registration, filing, @
publication)
b. Digital processes or tools for companies to ® ® ® ® @
interact with shareholders
c. Cross-border mergers )
d. Cross-border divisions @
e. Cross-border conversions @
f. Conflict-of-laws for companies @
@

g. Other areas (please explain)

Which areas:


https://bookshop.europa.eu/en/study-on-the-law-applicable-to-companies-pbDS0216330/

1.2 Which of the issues mentioned below could be addressed as a priority by the EU? (please choose all

that apply)

a. Rules for the use of digital processes or
tools by companies to interact with Member
States (registration, filing, publication)

b. Rules for the use of digital processes or
tools by companies to interact with
shareholders

c. Rules for cross-border mergers
d. Rules for cross-border divisions
e. Rules for cross-border conversions

f. Rules on conflict of laws applicable to
companies

g. Other rules related to companies

Please comment:

this
issue
top low should not no
priority priority priority been opinion
addressed
at all
@
@
@
@
@
@
@

2. The use of digital processes or tools throughout the companies’ lifecyc

le

The use of digital processes or fools for interaction between companies and Member States

There exists only a imited EU legal framework to allow the use of digital processes or tools in company law and

no obligation as such on the online registration of compan/és—E .For example, at national level, several Member
States alreaay allow full online registration of comparnies, whereas the EU legal framework allowing it cross-
border does not exist. This means that in those Member Stales founders/represenialives can register a new



limited hability company in the business register in a fully online process, without having to be physically
present before an authority for the act of registration or beforehand. In a number of other Member States, fully
online registration /s still not avarlable and is, in any event, often difficult in cross-border sifuations. Moreover,
not all information or documents from business registers provided electronically are considered authentic,
because they do not have the same value as paper documents. Therefore, electronic versions are often not
recognised and accepled in the same way as paper copies of documents. In addition, the information is often
not easily accessible. The sifuation is very similar when registering a branch in another Member State and filing
or publishing information.

We seek your views as to whether current company law rules need to be modernised to ensure that everyone
involved in the lifecycle of a company could benefit from digital technologies. We would also like to know which
safeguards would be needed to ensure that digital procedures are secure and ado not lead to fraud.

6. i.e registration of an entity in the business register

2.1 What are the main issues that could be addressed for the use of digital processes or tools by companies
in their interaction with national business registers? (please choose all that aoply)

[C] a. Make it possible to register, file and publish information on companies and branches fully online in a
short time

[”] b. Provide for appropriate safeguards to make the online registration, filing and publication trustworthy

[C] ¢. Provide structured online templates and forms, in particular for the registration of companies and their
instruments of constitution

[C] d. Ensure the recognition of documents/information issued by business registers, including the
acceptability of electronic copies which should be accepted as ‘true copies’

[C] e. Ensure that companies do not have to provide the same information more than once nationally and,
where possible, cross-border

[C] f. Other issues
[C] g. No need for EU measures in this area
h. No opinion

Use of online fools for interaction between companies and shareholders

Digital tools (such as e-marll, messaging applications, audio and video conferencing sofiware, digital information
exchange platforms, electronic signature, blockchain voting racilities) could make the interaction between
companies (listed and non-listed) and their shareholders significantly easier. Such tools could reduce costs
and improve the efficiency of voling and the exercise of other shareholder rights, in pariicular in a cross-boraer
conlext. However, it gopears that the use of digital tools is not always allowed. Limitations may exist in some
Member States for ceriain situations and different types of comparnies. In addition, Member States’ different

rules and lack of standardisation may also create barriers to the effective use of digital tools in company law.

2.2 In which areas could companies (listed and non-listed) be encouraged to use digital tools when
interacting with their shareholders? (please choose all that apply)

a. Communication between companies and shareholders on general meetings



b. Participation and voting in general meetings

c. Communication outside the general meetings (for example, relating to payments of dividends,
issuance of new shares or takeover bids)

d. Adoption of shareholder resolutions without a physical meeting

[Tl e. Other areas

[Z] f. No need for EU measures in this area

] e.No opinion

Please comment:

We consider the possibility for companies to use digital tools to communicate
and deal with shareholders to be extremely important, particularly in
circumstances where investors cannot be expected necessarily to be
geographically proximate to the companies in which they invest. For instance,
in recent years, UK company law has been amended and adapted to enable UK-
incorporated companies to make greater use of digital tools when communicating
and dealing with their shareholders. The last year saw the first fully
electronic annual general meeting of a London Stock Exchange listed company
(Jimmy Choo Plc). To the extent that Member States' respective companies laws
do not enable companies effectively to use digital tools to communicate and
deal with shareholders, we consider that that is an issue that would merit

consideration at EU level.

3. Cross-border mobility of companies (mergers, divisions, conversions)

The EU company law already provides a frarmework for cross-border mergers of limited liability comparies
(Directive 2005/56/EC), but there are currently no harmonised EU rules for cross-border conversions and
aivisions.

Cross-border mergers

The introduction of harmonised rules on cross-border mergers (Directive 2005/56/EC) made it possible to carry
out cross-border mergers and resulted in a substantial increase in cross-border merger activity. At the same

time, accorading to a recent stuay on the application of this D/'recz‘/'vez, there are still some problems with its
practical implementation and functioning in practice.

For example, the current rules specify that credifors should be protected according fo national rules. However,
research shows that the diversity of national safeguards leads to practical difficullies. In the 2074 consuliation,
80% of respondents were in favour of harmonising the rules on crediitors’ rights. This included a preference for
granting guarantees/securities to creditors® and for ha ving the creditor protection period start before the cross-

border merger becomes effective (‘ex-ante )—9 .

Minority sharefiolders can also be affected by a cross-border merger. The current EU framework lays down
minimum rules and gives Member Stales the possibility to provide additional protection to minority
shareholders under national rules. However, Member States’ rules on minority protection vary across the EU.



The 2074 consultation showed that 65% of respondents supported harmonisation of minority shareholders’
rights. This Included a preference for allowing minority shareholders to request compensation and for

harmonising the starting date of the protection ,oer/ooLO .

7. http://ec.europa.eu/justice/civil/files/131007_study-cross-border-merger-directive_en.pdf«

8. 83% of respondents who were in favour of harmonisation supported providing creditors with a right to request a company to
provide a guarantee or security; 54% were in favour of asking the court to require the company to provide such a guarantee or
security.«

9. 86% of respondents were in favour of harmonising the date determining the beginning of the protection period and 75% of those
supported an “ex ante” starting date.«

10. 70% of respondents in favour of harmonisation supported providing minority shareholders with a right to request compensation.

75% of respondents were in favour of harmonising the date of the beginning of the protection period. <

3.1 What are the main issues that could be addressed with respect to cross-border mergers? (please
choose all that apply)
a. Provide cross-border safeguards for creditors
[C] b. Provide for specific cross-border safeguards for public authorities (other than for creditors)
c. Provide for cross-border safeguards for minority shareholders
[C] d. Further facilitate a cross-border merger procedure (e.g. provide possibility to waive the management
report)
e. Other measures
[Z] f. No need for further EU measures in this area
[ g. No opinion

Please comment:

We suggest that consideration should be given to providing an EU company law
procedure for the transfer of only part of a company's business. The current
cross—border rules provide only for a complete merger of companies, rather than
a partial transfer of a company's business. We consider that, if it were to be
available, companies would be likely to make use of such a procedure. It may be
noted that UK company legislation does allow UK companies to transfer part of
their business to another, subject to various safeguards including the sanction

of the court, pursuant to s. 900 of the Companies Act 2006.

3.1.1  What kind of safeguards could be provided? (please choose all that apply)

[T Safeguards for the procedural aspects of protection (deadlines)

[T safeguards for the material aspects of protection (creditors' rights)

[C] Safeguards for the definition of creditors that would require protection (for example safeguards only
covering creditors who could demonstrate that their claims would be endangered according to an
independent expert report or following a court proceeding)

Other solutions

O

No opinion


http://ec.europa.eu/justice/civil/files/131007_study-cross-border-merger-directive_en.pdf

3.1.3 What kind of safeguards could be provided?
£ Safeguards for opposing a merger (for example, an exit right)
[T Safeguards for opposing a share exchange (for example, a possibility of extra compensation)
[C] Other solution
No opinion

Cross-border divisions

Current EU company law sets out a proceadure for public limited liability companies to divide at national leve/
(domestic divisions). There is currently no EU procedure fo directly divide any limited liability company on a
cross-border basis, and only some Member States provide for such rules at national level. Therefore,
companies wishing to divide cross-border have to perform several operations (for instarnce, a national division
and a cross-border merger), which involve costly additional proceaures.

Due to the fact that many Member States ado not have rules on cross-border divisions or when they do, those
rules differ, the position of stakefolders (in particular employees, creditors or minority shareholders) is unclear
and their interests might not be effectively proltected. Also it is not always clear for public authorities, including
business registers, ltax authorities or social security institutions, how fo treat such operations.

3.2 What are the main issues that could be addressed for cross-border divisions? (please choose all that
aoply)
a. Set out a cross-border division procedure (leaving the question of safeguards for stakeholders to
Member States)
b. Set out a cross-border division procedure and provide for uniform safeguards for stakeholders across
all Member States

c. Set out a procedure with minimum safeguards for stakeholders (Member States could enact or
maintain more protective rules)

[] d. No need for EU measures in this area
[Tl e. Other measures
[C] f. No opinion

Please comment:

We consider that EU company law should provide a procedure for cross-border

divisions. We do not at this stage express any view as to whether the question
of safeguards should be dealt with at EU level or at national level. That issue
is likely to turn, in part, on the ultimate form and mechanics of the procedure

for cross-border division which is proposed to be adopted.

3.2.1 For which stakeholders or interest groups could safeguards be provided? (please choose all that aoply)

(]
11



Creditors
[Tl Employees, including employee participation in the boards of companies
[T Minority shareholders
[Z] Public authorities (special rules other than for other creditors)
[C] Other stakeholders
No opinion

Cross-border conversions

There /s currently no EU procedure for the direct cross-border conversion of a comparny, I.e. for comparnies o
move at least their registered office’! to another Member State. Only some Member Stales provide for such
rules at national level. Also, where such rules exist, the conditions under which such a cross-border conversion
can be carried out (e.g. whether the companies need o transfer only their registered offices or also their 'real
seat”) differ’Z. In practice, In most cases, comparnies need to wind up in one Member State and dissolve all
their contracts, and a new comparny has to be set up in another Member State. Alternatively, companies can
convert and transfer their registered office indirectly — by becoming a European Company (55}7—3 orby
creating a subsidiary abroad and merging with it via EU cross-border merger rules. Both cases involve
aaalitional procedures and costs which deter the vast majority of companies from using them. Due fo the fact
that many Member Stales do not have rules on cross-border conversions or when they do, those rules diiffer,
the position and rights of stakeholders (in particular employees, creditors or minority shareholders) are often
unclear in case of a cross-border conversion. Also it is not always clear for public authorities, including
business registers, tax authorities or social security institutions, how o treat such operations.

11. The registered office refers to the address of a company as registered in the business register. It establishes an important link
between a company and the legal order of the country in which it was formed and registered.
12. Member States apply their own laws with regard to the establishment of companies on their territory. Many Member States only
require a registered office. Other Member States require more, for instance a "real seat" — i.e. central administration, headquarters or
principal place of business — in their territory as a condition for establishment.

13. A specific European legal form of Societas Europea, SE, for which transfers are allowed in EU law.

3.3 What are the main issues that could be addressed for cross-border conversions? (please choose all that
aoply)
a. Set out only a cross-border conversion procedure (leaving the question of safeguards for different
stakeholders and the question of seat of companies to Member States)
b. Set out a cross-border conversion procedure and provide for uniform safeguards for different
stakeholders across all Member States (leaving the question of seat of companies to Member States)

c. Set out a cross-border conversion procedure with minimum safeguards for different stakeholders
(Member States could enact or maintain more protective rules, but leaving the question of seat of
companies to Member States)

[T] d. Cover the question of stakeholders' protection through conflict-of-law rules in cases of cross-border
conversions (see also Question 4.7)

[C] e. Set out a cross-border conversion procedure which lays down specific rules to deal with the seat of
companies

[T f. No need for EU measures in this area
[C] g. Other measures

&

12



h. No opinion

Please comment:

We consider that EU company law should provide a procedure for cross-border

conversions. We do not at this stage express any view as to whether the

question of safeguards should be dealt with at EU level or at national level.

That issue is likely to turn, in part, on the ultimate form and mechanics of

the procedure for cross-border division which is proposed to be adopted.

13



3.3.1  For which stakeholders or interest groups could safeguards be provided and which kind of

safeguards? (please choose all that apply)

Safeguards
that make
it possible

to block
the
conversion
by each
Member
State
concerned
Creditors [l
Employees,
including
employee [
participation
in the
boards of
companies

Safeguards
for
information
and
consultation
of
employees
before the
conversion

Safeguards
to protect
existing
rights (e.g.
financial
guarantee for
outstanding
claims, exit
rights for
minority
shareholders,
special
negotiating
body to
conduct
negotiations
on employee
participation
rights)

=

Safeguards
provided
by conflict-
of-law rules
(i.e.
application
of the
overriding
mandatory
provisions
of the
forum or of
another
Member
State with
which the
company is
closely
connected)

=

Other
safeguards

No
opinion
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Minority
shareholders

Public
authorities
(special
rules other
than for
other
creditors)

Other
stakeholders

O

No opinion

O
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4. Conflict-of-law rules for companies

Many companies have operations in several Member States. Sometimes they are incorporated in one Member

State but set up main operations in other Member States. This is an expression of the freedom of
establishment guaranteed in the Treaty on the Functioning of the EU. With an ever more integrated single
market, this trend is likely to continue. Despite this cross-border phenomenon, at present, confiict-of-law rules
/n the area of company law are requlated exclusively by Member Stales. Thus the conlent of these rules may
differ substantially.

There have been various practical obstacles reporied from the countries that have retained an aspect of the real
seat theory, for instarnce problems in identifying the place of the real seat. The case- law of the European Court

of Justice has not yet led lo a convergence of national conflict-of-law rules applicable fo comparnies.
Companies may encounter problems and difficulties such as problems with the bounaary between the
applicable law and other fields of law, possible application of two or more Member Sitales’ company laws or
may even be faced with the impossibility to carry-out cross-border conversions

4.1 What problems arise when national conflict-of-law rules for companies differ? (please ctioose all that
aoply)
[T a. Problems with identifying the place of the "real seat" or the place of incorporation of a company
[Tl b. Problems related to the divergent or conflicting provisions in different national company laws
[C] c. Cross-border conversions are made virtually impossible

[C] d. Problems with the boundary between the applicable company law and other fields of law (for instance
insolvency, tort, contract law)

[C] e. Problems with the application of overriding mandatory rules of domestic law that may interfere with
foreign company law

[C] f. Other
[C] g. None
h. No opinion

Connecting Factor

The connecting ractor determines which national substantive company law applies. For the connecting factor,
traditionally, some Member States follow the real seat theory, i.e. the law governing a company is determined
by the place where the central administration of that company is located. Other Member States follow the
/ncorporation theory, I.e. the law governing a company 1s determined by the place of its incornporation.

The case-law of the Court of Justice of the EU has considered that ceriain practices in Member States imposing

thelr company law rules on comparnies inconporated in other Member States on the basis of the real seat
approach are an uryustified restriction to the freedom of establishment. Against that backgrouna, today in all
Member States, the place of incorporation is used de facto as the sole or the main connecting ractor to
determine the gpplicable law (lex societatis) in intra-EU cases. A significant number of companies have maae
use of the resulting cornporate mobility and choice of law.

16



The law of the place of incornporation is not applied without exceptions. The laws of all Member States provide
that certain provisions of their substantive company law apply to companies that are incorporated under the
law of another jurisdiction (so-called "overriding manadatory provisions', i.e. provisions which are crucial to
saleguard a country's public interest, such as its political, social or economic orgarisation). This indicates a
country's strong aesire o retain an appropriate degree of control over forejgn companies operating within its
territory when public inferests are at stake. While this broad consensus should be taken into account in the
context of a possible future harmonisation, the jurisprudence of the European Court of Justice, which sets limits
fo the application of overriding manaatory provisions in order to give effect to the principle of freedom of
establishment, must be observed at the same time.

4.2 By which law should a company be governed?

@ a. By the law of the country where the company was incorporated or has its registered office, subject to

overriding mandatory provisions and public policy exceptions
' b. By the law of the country where the company has its real seat, subject to overriding mandatory

provisions and public policy exceptions. Please specify in the free-text box below which elements for
the determination of the 'real seat' you have in mind, e.g. central administration, main operations.

_ c. Other (please specify in the free-text box below)

7 d. | don't know

Please comment:

We perceive a number of advantages to the governing law of a company being the
law of the place where the company is incorporated. Principal among those is
certainty. Any determination of the governing law by reference to factual
circumstances (such as attempting to identify a “real seat” of a company) would
lead to potential uncertainty for the company, its shareholders, creditors and
others. Additionally, if a “real seat” test or equivalent were to be adopted,
it could result in the governing law of companies changing from time to time,
sometimes inadvertently. If the governing law of companies is to be capable of
change, it would be better done in accordance with a prescribed procedure which
provides certainty and publicity, and also ensures that safeguards can be
imposed as necessary to protect the interests of shareholders, creditors and
others. It should remain possible, of course, for mandatory rules to be applied
to a company operating within any particular jurisdiction even if it is

incorporated in another jurisdiction.

Matters governed by the lex socletatis

Most existing conflict-of-law rules for companies provide for a non-exhaustive enumeration of matters which are
governed by the lex societalis (i.e. the law governing a company). Also a possible EU instrument could contain
such a non-exhaustive enumeration of matters governed by the lex societatis. These malters could include
both the internal aspects of the company (in particular the rights and obligations among the members of the
company, its functioning and organisation, or the directors’ liability towards the members of the company and
the company itself) and the external aspects of the company (i.e. the existence of the company as a legal
entity, its general capacity and the separation between the members and the company s property). The
governarnce of all these matiers by the same law could ensure consistency and predictability.

17



Certain matiers do not only adaress the internal affairs of the company. They reflect wider policy goals and
choices, as these rules seek to balance the interests of different social players within the sociely where a
company operates. This may for instance concern rules on employee particjpation. Two options could be
considered: the first option would be to exclude such rules from the scope of an EU instrument and leave such
maitters to the national conflict-of-law rules. The second option would be fo include such rules in the scope of
the instrument. This would be based on the consideration that Member Stales can protect such social policy
goals, also in relation to companies governed by a forejgn lex societatis, by relying on overriding manadatory

orovisions.

Matters which are not of a company law nature will be in any case excluded from the scope of an EU instrument
on confiict-of-law rules on company law. These malfers include revenue, customs and administrative matters,
/nsolvency, contractual and non-contractual obljgations, rights in rem, trusts and labour law.

4.3 What matters could the /ex societatis cover? (please choose all that apply)
a. Internal matters
b. External matters
[C] ¢. No opinion

4.3.1 Please specify which internal matters should be covered by the /ex societatis:

The rights and obligations among the members of the company

The functioning and organisation of the company

The liability of directors towards the members of the company and the company itself
[C] Other internal matters (please specily in the free-text box below)

Please comment:

We consider that internal matters should in general be governed by the lex

societatis.

4.3.2 Please specify which external matters should be covered by the /ex socretatis:

The existence of the company as a legal entity

The general capacity of the company

The separation between the members” and the company’s property
[C] Other external matters (please specity in the free-text box below)

Please comment:

We consider that the question whether external matters should be governed by

the lex societatis should be approached on a case-by-case basis. Some are
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matters which, in our view, ought naturally to be governed by the lex
societatis (e.g. questions as to the existence of the company). Some, such as
questions of capacity, are matters which should in part be governed by the lex
societatis and in part by the relevant local law, such as the law of the place
of the transaction. And others are less obviously matters to be governed by the
lex societatis (e.g. the "separation between the members' and company's
property", where there may be some ambiguity as to precisely what is meant by

the phrase).

4.4 Could certain matters be excluded from the scope of a uniform conflict-of-law instrument reflecting wider
policy goals and choices?
@ a. Yes
@ b.No
~' ¢. No opinion

Please specify which areas should be excluded (e.g. employee participation rights):

Universal or intra-EU application

Conflict-of-law rules usually have universal application. For instance, when determining the law applicable fo
contracts or torts, it is irrelevant whether the law of a Member State or a non-Member State /s designated as
applicable. Therefore, one option is fo provide for universal application also of a future instrument on comparny
law. There are, however, also EU confiict-of-law rules without universal application, for example, in insolvency

proceedaings.

Including companies established under the law of a non-EU country in the scope of a future instrument on the
law applicable to comparies could have far-reaching implications, for instance, for the prolection of
shareholders, other stakeholders and society at large. Therefore, laking info account such specificities of
company law, excluding comparnies incornporated in third countries from the scope of a future EU instrument
could also be considered. A more /limited scope of application of this kind would correspond fo the scope and
/mpact of the current case-law of the Court of Justice which, in the absence of EU conflict-of-law rules, is
based on the freedom of establishment and therefore addresses only intra-EU cases.

4.5 Could EU-level conflict-of-law rules for company law have universal application, i.e. should they also

apply to companies incorporated in non-EU countries with operations in the EU?

' a.Yes
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b. No
@ ¢. No opinion

Change of applicable law

/n accoraarnce with the case-law of the European Court of Justice, the possibility for a company established in
one Member Stale to convert to a company governed by the national law of another Member Siale, i.e. to
change the applicable law while keeping its legal personality, without prior winding-up or liquidation, /s
guaranteed by the freedom of establishment in certain circumstances. Specifically, a Member State which
enables companies established under its national law fo convert, cannot exclude or unauly inhibit, in a general
manner, companies initially governed by the law of another Member State from converting fo companies
governed by its own national law and thus exercising mobility. However, the company that wishes fo change /ts
applicable law must salisty the requirements goplicable to national companies for incornporation in the new host
Member Siate (e.g. registration, effective residence requirements, minimum capital, disclosure, internal
structure or number of members). The Court has clarified that in this regard the principles of equivalence and
effectiveness aoply.

The old home Member State's law could continue to govern the rules on the protection of minority shareholders
and credifors of the company.

However, not all Member States’ laws explicitly allow the cross-border relocation of the statutory seat of
companies or have rules on its effects on the applicable law.

4.6 Should a possible future instrument on conflict-of-laws in cross-border operations of companies
specifically address the possibility of a change of the applicable law through a cross-border conversion to
another Member State without loss of legal personality?

@ a. Yes
© b.No
2 ¢. No opinion

Please explain further:

We consider that it would be desirable for EU company law to provide a

mechanism for EU companies to relocate from one jurisdiction to another.

4.7 Should a possible future instrument on conflict-of-laws specify which matters should be covered by the
'old law" and which by the 'new law'?
@ Yes
7 No
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No opinion

Please comment:

We consider that it would be
law and new law respectively
clarity and certainty on the

will otherwise to be unclear

desirable for matters which are
to be expressly specified. This
effects of a company undergoing

to companies and their advisers

covered by the old
will provide
a relocation. It

what are the

consequences of undertaking the relocation procedure, which is likely to deter

companies from using any such procedure.

Other comments

Are there any other relevant issues about the subject matter of this consultation that should be taken into

consideration?
] Yes
] No
No opinion

Please upload your file:

Thank you very much for your contribution!
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