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I.
Introduction

I am very grateful to the Bar Council for the invitation to deliver this Fourth Annual International Rule of Law Lecture. The previous International Rule of Law Lectures began with the successful inaugural lecture given, in 2007, by Judge Philippe Kirsh, President of the International Criminal Court, who dealt with the challenges facing his Court and of making international criminal justice a respected reality.

The second International Rule of Law Lecture was given by Judge Johann Kriegler, former judge of the Constitutional Court of South Africa on ‘The rule of law in post-colonial Africa: a British legacy?’
The third lecture, delivered, in 2009, by the former Chief Justice of the Supreme Court of Zimbabwe, Judge Anthony Gubbay, focused on ‘The progressive erosion of the Rule of Law in Independent Zimbabwe’.
And tonight I will endeavour to explore with you the question of ‘Justice in a Secularising and Pluralising Society’

It is almost inevitable that speaking to such an esteemed gathering I would have to begin with a true-ism about lawyers. 

As a former lawyer and an Advocate of the High Court of Uganda myself, and a Honorary Master Bencher of Gray’s Inn, the similarity between a Lawyer and a rhinoceros is obvious for all to experience: thick-skinned, short-sighted and ready to charge.   I am also reminded of my mother’s dictum: do not point a finger at anyone; because when you do there are at least three others pointing back at you.

With that caveat in place I think it is safe to tell the story of a dispute that once arose between the Archangel Gabriel and the Devil over the borders between Heaven and Hell. Satan was summoned into heaven and was told that the Court of Heaven was unhappy that the fence he had erected between heaven and hell seemed to have moved and that the Devil was encroaching on territory that was not his. Satan started to dissemble and argue, giving various excuses and flimsy explanations until the Archangel Gabriel finally said: “I’m afraid none of that is acceptable. You either move the fence back or I’ll sue.” At this point the devil collapsed into a heap of mirth and started laughing uncontrollably. “And where exactly,” asked the Devil “do you think heaven is going to find a lawyer?”

II.
 Law & Morals

I am aware that tonight this lecture is attended by a wide range of people, not all of whom are lawyers or soon-to-be lawyers. However, I would like to begin with a question to you all - seeking your legal opinion.

Many of you are aware of the reports of the pension that was paid to the former Chief Executive of the Royal Bank of Scotland, Sir Fred Goodwin. In 2008 the bank reported its end of year results. Their loss of £24 billion was the biggest in British history and some twenty thousand jobs were under threat.

As a result of his taking early retirement in October 2008 (as part of the bank’s agreement to be bailed out by the Government) Sir Fred was claiming his due annual pension of almost seven hundred thousand pounds per year as provided for under his contract.

Now judging solely on the facts before us that Sir Fred was contractually entitled to claim this pension, can I ask you gathered here, in your legal opinion, how many of you think - from a legal point of view – that it was lawful for Sir Fred to receive his pension? Please raise your hands. 

Thank you. 

Now a second question. How many of you believe it is right and just on a moral basis – not a legal basis this time, but a moral basis - for Sir Fred to receive his pension? Please raise your hands. 

This increasing division in our society between what is legal on the one hand and what is moral on the other is one of the challenges faced not only by law makers but by our wider society, and it is this that will be the basis of my lecture tonight. However, before leaving the issue of banking, I think it is worth making two further comments. 

The first is that I think we should be very careful about deciding the question of Sir Fred’s pension in the alternative jurisdiction proposed, in 2009, by the Deputy Leader of the Labour Party, that of “the court of public opinion”.
 Whilst I acknowledge that this court sits every hour of every day in the media, and delivers its verdicts in the views of reporters, columnists and newspaper editorials, and by Radio and Television, blogs and tweets, we need to say No to trying our cases - whatever their apparent rights or wrongs – in this manner.  

The court of public opinion is a Kangaroo Court, which has no place in British Jurisprudence except at the ballot box.

It is a long established principle of English Law, dating back to the sixteenth century, that the accused is innocent until proven guilty. This vital principle of innocence has its roots in ancient times. 

In 359 AD a trial took place where a local governor, Numerius of Narbonne, was accused of raiding his own coffers. There was little proof but that didn’t stop the whispers and accusations. Still, the prosecutor was convinced the governor was guilty and said as much to the judge, the Roman Emperor Julian.

At his trial the governor denied the charges and the case was due to be dismissed. The prosecutor was furious: “Oh, illustrious Caesar”, he raged, “if it is sufficient to deny, what hereafter will become of the guilty?”

Emperor Julian’s response has been repeated in countless trials for the past 1600 years:  “If it suffices to accuse, what then will become of the innocent?”

It is not the first time the idea of the presumption of innocence appears in history, but it is a good summary of the principle:  accusations of guilt are not enough unless you can prove them.

I do not know enough about the facts of Sir Fred’s employment to know whether he is contractually entitled to receive all or part of his pension – certainly if he has worked the hours and earned his pension rights, the matter is not as straightforward as some would have us believe - but it is clear to me that the one place not to try this particular matter is in ‘the court of public opinion’ where the judge, jury and executioner always stands ready to shout “off with their head”.

My second point on the banking issue brings me back to my theme for tonight and comes from the erstwhile Chairman of HSBC, Stephen Green, an ordained priest in the Church of England, and author of the book Good Value, Reflections on Money, Morality and an uncertain world.’ 
  

In his submission to the Parliamentary Commission on Banking Standards, Mr Green argued that swathes of the banking sector simply lost their moral compass in the "go-go years", causing a "major breakdown in trust". He continued: 

"It is as if, too often, people had given up asking whether something was the right thing to do, and focused only whether it was legal and complied with the rules… We should remember that no amount of rules and regulation will be sufficient if the culture does not encourage people to do the right thing."

I believe there is a pressing need for our culture, and not only the banking sector, but our wider culture to rediscover a way that both encourages and enables people to do the right thing. Stephen Green’s comments point us back to the third and final unanswered question regarding Sir Fred’s pension. Not simply is it legal or is it moral but perhaps most importantly is it right? Is it the right thing?  Posed accurately, the question for me is whether it is just.

And it is answering that question that we must bring into the equation not only law and morals but also religion. 

Why? Because given the potency of Money, Party Politics and Organised Religion, how can we deliver justice in a Secularising and Pluralising Society? 

III.
Law, Religion and Morals

In case anyone is sitting there thinking, well of course Archbish, you would say that wouldn’t you? Let me say that I am supported in this view by perhaps one of the greatest jurists this country has ever produced.  But don’t take my word for it. 

Just visit the Facebook page entitled, “The Lord Denning Appreciation Society”, where the fan club currently stands at over twelve thousand people! Two of the comments on the page appealed to me. The first from Mr. Peter Jones, who said: “When Superman wants his children to behave, he tells them about Lord Denning.”  Another comment - from Rose Latham - said simply, “One word sums up this man: Legend.”

Lord Denning was unquestionably the greatest and most influential English judge of the second half of the 20th century. He was known simply as “the people’s judge”. Lord Woolf said of him:  “Until Denning’s time, on the whole it was the great criminal cases that caught the public imagination.  With him, for the first time, it was the civil cases, because he was projecting the little man against the big battalions.”

Justice in a Secularising and Pluralising Society can best be delivered if Law, Religion and Morals are inter-mingled. My position derives from Denning’s famous comment: “Without religion, no morality; without morality, no law." 

Lord Denning expounded upon this basic precept in his 1953 book, The Changing Law, where he wrote:

“The severance of these ideas—of law from morality, and of religion from law — belongs very distinctly to the later stages of the evolution of modern thought. 

This severance has gone a great way. Many people now think that religion and law have nothing in common. The law, they say, governs our dealings with our fellows, whereas religion concerns our dealings with God. Likewise, they hold that law has nothing to do with morality. Law lays down rigid rules which must be obeyed without questioning whether they are right or wrong. Its function is to keep order, not to do justice. 

The severance has, I think, gone much too far. Although religion, law and morals can be separated, they are nevertheless still very much dependent on one another. Without religion, there can be no morality, there can be no law.” 

In my lecture this evening I hope to explore further Denning’s view and to explain why, in my opinion, this separation of Law, Religion and Morals has gone too far.

Justice in a Secularising and Pluralising Society would become much harder to deliver if this separation were to continue.  Hermetically sealed spheres of understanding of Law, of Religion, of Morals, would not create a society where the Rule of Law is paramount. Competing rights of Law, of Religion and of Morals would trump each other. Turf warfare could lead to the ‘law of the jungle’. Situational morality, for example, led to water-boarding for Guantanamo Bay detainees, and trumped both the Rule of Law and Religion.

I was surprised to read Janet Daly’s comment in The Sunday Telegraph of 13 November 2010, page 26, that 

‘We can’t afford moral certainty about torture… who has the right to decide that lives should be sacrificed for an unwavering moral dictum?’

IV.
Law & Religion

As a young law student I greatly admired Lord Denning.  And when I started practising, both at the Bar and the Bench, his judgments, and those of Lord Atkins
 were a real guide to me – surprise, surprise.  They have also inspired my thinking for this lecture.

The influence of religion on law in this country, to Lord Denning, was obvious, but it is not so obvious in today’s United Kingdom.   In the four nations, which make up Britain, religion, morals and law have been indistinguishably mixed together – influenced largely by the Ten Commandments.  For example, you find the first Commandment which is religious:

 “God spoke all these words: I am the Lord your God; you shall have no other gods before me.” 

You find the fifth Commandment which is a moral precept.   

“Honour your father and thy mother; that your days may be long in the land which the Lord thy God is giving you.”  

You find the eighth Commandment which is a legal duty:  

“You shall not steal.”  

This intermingling has served the United Kingdom very well.  But the severance of three ideas – of law from morality, and of religion from law – has, very wrongly in my view, led many people, and law-makers in particular, to think that religion and law have nothing in common.   

The function of Law is to keep order, not to do justice.

Many of the fundamental principles of the laws of the United Kingdom have been derived from the Judaeo-Christian religion.   Sadly, these principles are challenged by a changing and a changed United Kingdom which treats religion as something private, for woolly minds.  A Secularising and a Pluralising Society could easily become a society which is moral but with no compass.

I know that it is our duty to be just and fair in all our dealings.   But our concept of justice has been moulded by the Judaeo-Christian teaching of love.   

Archbishop William Temple, one of my predecessors, said that, 

“It is axiomatic that love should be the predominant Christian impulse and that the primary form of love in social organisation is Justice.”  

This is summed up in Luke’s Gospel, Chapter 10, when a lawyer asked Jesus of Nazareth, “Teacher, what must I do to inherit eternal life?” 

‘He said to him, “What is written in the law? What do you read there?”  He answered, “You shall love the Lord your God with all your heart, and with all your soul, and with all your strength, and with all your mind; and your neighbour as yourself.” And he said to him, “You have given the right answer; do this, and you will live”.

This precept – love towards God and love towards neighbour – is a precept of religion.  Nevertheless in many affairs of life, love can only find expression through justice, which is God-like.   

Religion, law and morality need to be brought together under the great tent of love.   

This is the great lesson of the interview between Jesus of Nazareth and the Lawyer recorded in the tenth chapter of the Gospel of Luke.  The story of the traveller who fell among robbers and was helped, not by a Priest or the Levite, but by a Samaritan.

Love of God: Love of neighbour:  “Go and do likewise, and you shall live”, so said Jesus of Nazareth. See yourself as under God and under the rule of law; and love your neighbour as yourself.  For this contains the law and the commandment.  

Law, religion and morals inhabiting the same tent of humanity.  

It is a truism to say that what we think and what we do depends largely on what we believe, and what we value most, rather than on what powers and laws we invoke or are invoked against us. 

The question for me isn’t whether these values suit us, but whether we suit them. A sane person doesn’t say, “The law of gravity doesn’t suit me, so I can ignore it and walk over the edge of Beachy Head in security”. We reject these values at our peril. 

Lord Denning was right when he said that, if we seek truth and justice, we can’t find it by argument and debate, nor by reading and thinking, but only (as the Book of Common Prayer says) by ‘the maintenance of true religion and justice/virtue’. 

Religion concerns the spirit in humanity, whereby we are able to recognize what is truth and what is justice; whereas law is only the application, often imperfectly, of truth and justice in our everyday affairs. The common law of England has been moulded for centuries by lawyers and judges who have been brought up in the Christian faith. 

The precepts of religion, consciously or unconsciously, have been their guide in the administration of justice. “If religion perishes in the land, truth and justice will also. We have strayed too far from the faith of our forebears. Let us return to it, for it is the only thing that can save us”

This may seem a grand claim, but part of Denning’s genius was to recognise that law should always be the servant of justice and that without religion the foundations upon which justice is built will be no more than shifting sands.  Sands of secularising and pluralising.
V.
Law & Justice

A common mistake amongst lawyers and non-lawyers alike is to believe that law and justice are synonymous. As Marlon Brando said about the South African Apartheid regime in the film A Dry White Season: 

"Justice and Law [are] distant cousins, and here in South Africa they are not even on speaking terms." 

The relationship between law and justice can be an uneasy one – just look at the legal status of slavery at the time of the abolition of the Transatlantic slave trade. 

Trading in slaves had been turned into a system of serfdom in England in the early 12th century by virtue of the Magna Carta. Developments over the centuries, if anything, encouraged the trade which had flourished throughout the eighteenth century. 

It is interesting to note, however, that Chapters 39 and 40 of the Magna Carta, 1215, echo the Law and the Prophets of the Hebrew Scripture: 

“39. No free man shall be seized or imprisoned or stripped of his rights or possessions, or outlawed or exiled, or deprived of his standing in any other way, nor will we proceed with force against him, or send others to do so, except by the lawful judgement of his equals or by the law of the land.

40. To no one will we sell, to no one deny or delay right or justice.” 

And then there are those totalitarian states who by reason of dictatorship, elected or otherwise, or coup d'état become places where law and justice walk on opposite sides of the street – parallel lines that stretch far into the distance forever walking apart. 

In extreme situations Justice demands that we may use the law in the way it is not intended to achieve a just outcome. During my time in Uganda trying to uphold the rule of law in a country ruled by a dictator, Idi Amin, I once had occasion to send to jail men who were innocent. At first blush this would appear to be the most terrible miscarriage of Justice. Yet outside the court, in Northern Uganda, soldiers had gathered to take these men, if they had been released, and kill them on the orders of the President. 

By sending those nine men to jail, and then releasing them two weeks later, when the soldiers were not around, those men were deprived of their liberty for fourteen days, but given their lives. On their release I told them to get out of the country at once.

VI.
So, what is Justice?

In attempting to find a definition of Justice it's helpful to say first of all what justice isn't - justice isn't simply punishment or retribution. For the true purpose of punishment is penitence. 

When people are crying out for vengeance, mistaking it for justice, those ancient words "an eye for an eye, a tooth for a tooth" are trotted out.  For me justice was best expressed by the great teacher from Nazareth who said:

"You have heard that it was said 'An eye for an eye and a tooth for a tooth', But I say to you, do not resist an evil person. If someone strikes you on the right cheek, turn the other also…if someone forces you to go one mile, go also the second mile.  (Matthew 5:38-41).”   

Tevye, the Fiddler on the Roof, presented his own take on the ancient proposition for vengeance, when he said, "If you insist on carrying out on an eye for an eye and a tooth for a tooth, the whole world will end up totally blind and toothless!"

 

This practice of citing a mistaken idea of justice in the pursuit for vengeance has often led to miscarriages of justice.

To be redemptive, punishment must be more than removing the perpetrator, permanently or temporarily – it must provide an avenue for total transformation of the situation.  

 

Total restoration means the changing of lives so that the maladies that cause division are eliminated – total transformation based on renewal as was the case in Archbishop Desmond Tutu’s restorative justice in the South African context; and Nelson Mandela’s encouragement of Black people to focus their rage into acts of reconciliation.

This has been powerfully portrayed in the recent film Invictus.

 

In all we do, we need to remember that justice is more than just what goes on in law courts.  

 

The Greeks defined Justice as giving to God and to others that which is their due.  Jesus of Nazareth showed people in his day how to live in such a way that both God and people receive their proper place in our lives. 

He showed us how to behave both towards God and towards others: 

“In everything, do to others as you would have them do to you” (Matthew 7:12).

And so our hope for creative living in this world house that we have inherited lies in our ability to re-establish the moral ends of our lives in personal character and social justice.  Without this spiritual and moral awakening we shall destroy ourselves in the misuse of our own instruments.  For justice isn’t out there!  It isn’t without us as a fact, it’s within us as a great yearning. 

In my judgement liberty and equality are bad principles because they are so hide-bound by individualistic subjectivity.  

Which leads me naturally to the story of a jumbo-jet that developed serious engine trouble in mid-Atlantic.   The captain told the passengers and asked their permission to open the hold and dump all their luggage in the ocean.   “Yes, yes, yes”, they all cried.   It was done.

Thirty minutes later the captain said, “We are still losing altitude.   We must get rid of all your hand luggage. The cabin crew will collect them and when we have dropped to a safer height they will throw them out.”   

“But of course”, the cries went out.   And it was done.

An hour later the captain said, “We still need to lose more weight.   

Fifty people will be safely dropped into the water with their life-jackets.   This airline operates an Inclusive Equal Opportunities Policy.   And we shall now put it into operation.   We shall use the alphabet to guide us.

A – are there any Africans on board?

Silence

B – are there any Blacks on board?

Silence

C – are there any Caribbeans on board?   

Silence.

A little black boy turned to his father and said, “Dad, who are we?”

The father replied, “We are Zulus!”

Liberty and Equality?

The only true principal for humanity is justice, inspired and nourished by love and true compassion; and justice towards the weak becomes necessarily protection or kindness.  

And so true peace isn’t merely the absence of tension; its the presence of justice.

Justice is important in all walks of life, and lived out to the full, gives hope for the future.  

To the freed slaves from Egypt the book of Deuteronomy says, 

“Justice, and only justice, you shall follow, that you may live and inherit the land which the Lord your God gives you” (Deut 16:20).  Centuries later prophet Micah was to say to an unjust society.  

“He has showed you, O man, what is good; and what does the Lord require of you but to do justice and to love kindness, and to walk humbly with your God” (Micah 6:8).  

And for Jesus of Nazareth, “Set your minds on God’s kingdom and his justice before everything else, and all the rest will come to you as well” (Matthew 6:33).

The profound and thrilling vibration of justice, the sense of ultimate justice makes the heart suddenly quiver with love.  Justice doesn’t less exist because her laws are neglected.  

In a Secularising and Pluralising Society, justice, to be seen to be done, needs to be Restorative Justice.
The definition of restorative justice, increasingly used internationally, emphasises both the process and the outcome:

Restorative justice is a process whereby parties with a stake in a specific offence resolve collectively how to deal with the aftermath of the offence and its implications for the future.

A clearer understanding of what Restorative Justice is comes from Thomas Porter on his short analysis of the power of justice: 

"Restorative justice, for me, is more clearly the place where truth, justice, mercy and peace meet; truth is seen as the deep sharing and hearing of other's stories in a way that vindicates and empowers. 

 

As a society, and indeed as a world, we are bound together, and one of the hardest things to do is to deliver restorative justice to the perpetrator and at the same time stand side by side with the victims.

 

Justice is seen as acknowledgement and restitution and respect for the other. It isn't retributive, but restorative. Mercy recognises that apology and forgiveness are mutually needed for restoration and reconciliation as well as the acknowledgement that is key to justice. Peace becomes a real peace based on right relations".
 

This model of justice, which some may describe as utopian in its aspiration, is based on a thorough understanding of the differences between retributive justice and restorative justice and the consequences on society that flow from the consequences of each. 

 

The principles of Restorative Justice differ from contemporary criminal justice in several ways. 

1.   Justice requires that we work to restore those who have been injured.   Justice should help victims feel better.

2.   Those most directly involved and affected by crime should have the opportunity to participate fully in the response if they wish. Justice must serve the interests of the community as well.  The offender should be held accountable for the harm done to the victim and hence to the safety and stability of the community.

3.    Justice must deal fairly with offenders.  The ideal in a democracy is for people to respect the law and not merely fear it.

4.    Government's role is to preserve a just public order, and the community's role is to build and maintain a just peace. 

5.    Justice must seek reintegration of offenders into the community.

All these involve the concepts of:

· Responsibility 

· Respect

· Reparation

· Reintegration

· Restoration

· Repentance

· Reconciliation

· and Forgiveness

And Restorative Justice measures success differently - rather than measuring how much punishment is inflicted, it measures how many sufferings are repaired or prevented.  

The ability to rebuild relationships between those who have been damaged by crime, at a domestic level, or by oppression and injustice, depends on the readiness to approach one another as human beings in a more radical, and perhaps more vulnerable and humble way.

In dealing with the perpetrators of crime, we need to remember that they are members of our own communities, and in wishing to promote restorative justice, we are also attempting to restore health and life within our communities.  

 

If those who commit offences within a community are removed from it, perhaps never to return, the dislocation that causes can be destructive not only to the future of the offender, but also to the work of the community in a role of restoration.

 

It is important that we understand this concept as it's the cornerstone upon which any new paradigm of justice, be it global or domestic, needs to be built upon. 

VII.
So what does Restorative Justice look like?

The essential point about restorative justice is that it isn't about punishment. As Archbishop Desmond Tutu has said in his book: 

‘No future without Forgiveness’: 

“It is about the healing of breaches, the redressing of imbalances, the restoration of broken relationships. It seeks to rehabilitate both the victim and the perpetrator, who should be given the opportunity to be reintegrated into the community he or she has injured by his or her offence. 

This is a far more personal approach, which sees the offence as something that has happened to people and whose consequence is a rupture in relationships. 

Thus we would claim that justice, restorative justice, is being served when efforts are being made to work for healing, for forgiveness and for reconciliation".

Restorative Justice means that my humanity is caught up, is inextricably bound to, yours. We belong in our natural state of community. It is in many ways the opposite of the Descartian thesis: "I think therefore I am", rather it is "I am because we are".  It is in a fundamental understanding of our life and very being, defined not in isolation but in a community of others. 

Hence to forgive is not just to be altruistic, it becomes the best form of self-interest. What dehumanises you, inexorably dehumanises me. 

We are bound up together, and it's in our own interest that harmony exists.  But the hardest thing of all is to deliver restorative justice to the perpetrator, and at the same time stand side by side with the victims.

Restorative Justice, therefore, posits a paradigm shift that is best understood NOT by asking the oft-quoted ‘three questions’: (1) What laws have been broken?, (2) Who did it?,  (3) What do they deserve? 

But by asking: (1) Who has been hurt?, (2) what are their needs?, (3) Who is obliged to meet their needs?

I remember the story in South Africa of a mother at The Truth and Reconciliation Commission hearing about her son's murder. The police officer who had ordered the brutal killing was there, shamefacedly listening to the details of what he and his colleagues had done. At the end the room was quiet. 

The chair of the commission, Archbishop Desmond Tutu, asked the woman if she had anything to say to the man who had killed her son. 

She responded: "I am very full of sorrow. So I am asking you now – come with me to the place where he died, pick up in your hands some of the dust of the place where his body lay, and feel in your soul what it is to have lost so much. And then I will ask you one thing more. When you have felt my sadness, I want you to do this. I have so much love, and without my son, that love has nowhere to go. So I am asking you – from now on, you be my son, and I will love you in his place." 

VIII.
Morals & Religion

There are those who would doubtless argue that the twinning of Justice with Religion leads inevitably to some form of theocratic state. May I take this opportunity to assure you that this is not what I have in mind. Rather I believe that in discerning where Justice is to be found there is a need to recognise the place of religion in the road map of the Rule of Law. 

The consequential state of affairs is not so much a theocracy but rather what developed under the common law, a place where the rule of law is founded upon an understanding of the wider principles of the Judeo-Christian tradition as the tapestry upon which this country’s law and values has been weaved. 

Without wishing to appear syncretistic or patronizing, in my experience and friendships I have seen that these are values that are also held dear in the traditions of Judaism, Hinduism, Islam, Sikhism, Buddhism and also amongst those who say they have no religious belief, but are people of good will, who are just and truthful in their dealings with their fellow human-beings.

Such values are distinctly religious not because they seek to proselytise or convert, but rather because they are grounded in a moral world view rather than in a shifting relativism of secularism and pluralism.

When it comes to considering the operation of morals within the law, two views of standards are common: for ease of shorthand I would label one as the relativist approach and the other the absolutist viewpoint. 

As John Montgomery notes in the conclusion of his keynote address ‘Human Dignity in Birth and Death: A Question of Values’, for the relativist, standards do not exist as moral absolutes over against the human decision-maker. The law serves itself alone and justice occurs only through the administration of the law. Morals have little place in such a view and are replaced instead by a changing set of ethics.
 

The problem immediately arises as to which set of ethics do we apply? Those in favour of Contextual ethics would argue one way whilst those supporting Existential ethics would argue a different approach. 

Those, like Joseph Fletcher, who advocate situational ethics, simply say we should act in love, letting the end justify the means, and not think that the same moral rules are binding everywhere or for all time. 

But is not ethical absolutism rigid and unfeeling? It can be, but this need not be the case. In the world of human fragility, transience, corruption, shame and pollution, even when moral issues are clearly seen, one must often face genuine conflicts of principle and the necessity of choosing a lesser of evils. 

And while at the same time heeding the timeless warning of Christopher Dawson, who wrote in 1943, when the United Kingdom and the United States of America were in a ferocious war against the great evil of Nazism, saying, “As soon as men decide that all means are permitted to fight an evil, then their good becomes indistinguishable from the evil that they set out to destroy.”

Such decisions must not become compromises. They ought to be a mature recognition of the problems inherent in a world divided by differences of language, tribe, nationality, ethnicity, colour, religion and wealth. Here, particularly, the theology represented by classical Christianity can be an incalculable boon, for at its heart God is sharing in our human predicament, and offering forgiveness and hope as we struggle in the slough of ethical ambiguity, striving to apply sound principles to exceedingly complex and often heart-rending individual cases. But always holding on to the truth that human beings are of infinite worth, simply because they are human and not because of any external circumstances or usefulness.

IX.
Religion & Justice

In his judgement in the recent case involving the News of the World and Sir Max Moseley, Mr. Justice Eady spoke of the “new rights-based jurisprudence” of the Human Rights Act and its operation upon Press Freedoms. 

The question of Human Rights, how they can be defended, not so much against invasion by the media but through the desires of Governments to circumvent them, is a constant battle and one in which I believe religion plays a central role in its intermingling of law and morals.  

Carol Iannone has written a review of The Clash of Orthodoxies: Law, Religion, and Morality in Crisis by Robert P. George, the former professor of Jurisprudence at Princeton, in which he suggests that at the heart of this battle is the basic question of ‘Why should anyone respect the rights of others?’
 Merely prudential answers - such as, people should respect the rights of others so that others will respect their rights, or people should respect the rights of others to avoid being punished - simply won't do. 

The fact is that people can often get away with violating others' rights. 

And they know it. And many do it. If people shouldn't violate the rights of others, it must be because doing so is morally wrong, but on the non-religious account why is it morally wrong? What is the source of its moral wrongness? No satisfactory answer is forthcoming. 

None, I submit, is possible.  After all, there are no atheists in a fox-hole. For those brutal people who slice off women’s breasts or soak their victims in acid know that it is not good for their victims, and that is why they do it!

While the non-religious person stands shakily on slippery ground, searching for foundations they probably would not acknowledge even if they could find them, Professor Robert George argues that "free choice, rationally motivated action, and objective moral truth . . . point beyond themselves to a more-than-merely-human source of meaning and value, a divine ground of human intelligence and free will."
 Yes, a transcendent source, a revelation to be sure, but one that can be tested, affirmed, and chosen by human reason. The absence of proof is no proof of absence.

In his book Professor Robert George aims to puncture the notion that secular liberalism is merely a matter of tolerance and procedure, possessing no substantive vision of its own. He shows instead how it is actually based on definite, if faulty, ideas about human nature and human life, and how under the guise of its supposed neutrality, it is aggressively imposing its vision on the rest of us. A second goal of this book is to refute the idea that matters of religious morality are derived from faith and therefore have no place in a liberal society dedicated (supposedly) to rational discourse. 

While Professor George would surely admit that revelation-based dogmas such as the Trinity have no place in civic discussion, he argues persuasively that religiously based morality governing human action is not only reasonable, but more reasonable than its secular counterpart.

X.
The Re-interpreting of Law, Religion & Morals

It is my belief that we need to find a way in which religion, morals and law are once again inextricably intermingled. We can see examples of how this might operate if we take the area of family law as a paradigm. 

I would like to illustrate this with the example of a family law dispute from Hebrew Scriptures, The judgement of King Solomon found in 1 Kings Chapter 3 verses 16-28. 

Many of you will be familiar with the story of the two women, both of whom claim to be the mother of a child, who come before King Solomon who unfortunately does not have access to DNA technology in arriving at his decision!   Solomon calls for a sword and suggests that the way to solve the situation is for neither woman to have the child and to cut the baby in two and for each woman to be given half. Not a tactic I would commend o any of you planning on a future career as family lawyers.   The true mother of the child immediately calls for the baby to be given to the other mother at which point King Solomon decides that it was the woman who was prepared to forfeit her own rights for the well being of the child who must be the true mother, whilst the woman who was not the true parent was apparently ready to take the half of a child offered to her. 

I believe that in most cases of divorce most parents are like the true mother of the child who stood before King Solomon. The role of the court must be to enable that love and desire for the child’s best interest present within both parents, so as to reach that arrangement where the hopes of the parents and the future of the child come together.   Sadly the love of one parent bears no fruit when custody is given to one parent and access is severely restricted to the other parent.   

Not to take into account the love of one of the parents is like using a sword to cut into half the couple’s love for the child.

The hopes of the parents and the future and well-being of the child would come together in divorce proceedings if all parties and the courts, acknowledged the law, acknowledged the wrongdoing of both parties, but also included justice and equity rooted in compassion and humanity. 

Religion, Morality and Law were once intermingled. This intermingling helped to shape both the Common Law and the Statutes of this land, and in all Nations of the former British Empire. It also greatly influenced the way in which the judges interpreted the law. 

As I have already said, above, the law is now regarded purely as an instrument for regulating our personal affairs – completely severed from morality and religion. Like Lord Denning, I believe that such severance has gone too far.

It is my belief that we urgently need to reaffirm, fan into flame, and live those values which we owe to the Christian legacy. Law, Religion and Morals, once again inter-mingled.

I believe this will reinvigorate citizenship and the renewal of a just society, brilliantly presented by Professor Michael Sandel – Professor of Government at Harvard University, BBC Reith Lecturer 2009 - in his moral philosophy, ‘Justice, What’s the Right Thing to Do?’ 

Finally, let me conclude by saying that my thesis chimes in with Tom Bingham’s examination of the meaning of ‘The Rule of Law’

.  Tom Bingham, the outstanding British judge of the past quarter-century – a master of the judicial art, and one of the world’s most acute legal minds, in his timely book, makes clear that the rule of Law is not an arid legal doctrine but is the foundation of a fair and just society, a guarantee of responsible government, and an important contribution to economic growth, as well as offering the best means yet devised for securing peace and co-operation. He advocates eight conditions which capture its essence as understood in Western democracies today. 

He ends by saying that, 

“The rule of law is one of the greatest unifying factors, perhaps the greatest, the nearest we are likely to approach to a universal secular religion. It remains an ideal, but an ideal worth striving for, in the interests of good government and peace, at home and in the world at large.”

Justice in a Secularising and Pluralising Society cries out for the intermingling, once again, of Law, Religion and Morals. 

Thank you for listening.
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