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I am very pleased to be here this evening and would like to thank the Bar Council for the opportunity to speak with you about the International Criminal Court.  
The Court greatly appreciates the support it has received from the Bar Council, both in terms of the Court’s establishment and its development into an effective, independent legal institution.  The Bar Council has assisted, for example, in the development of structures to support counsel appearing before the Court and has made a significant contribution to the development of the Code of Professional Conduct for counsel.  Of course I would also be very pleased to see some of the Bar Council’s members acting as counsel in future Court proceedings.

I will focus my remarks about the Court in four parts: the Court’s creation; the features of the Court; the Court today; and what we should expect from the Court in the future.

The creation of the International Criminal Court was a process of over fifty years.  The first responsibility for punishing genocide, crimes against humanity or war crimes, like any other serious crime, belongs to national legal systems.  However, national courts were not always willing or able to act.  Widespread or systematic violence all too often interfered with their willingness or ability to pursue justice.  This may be because – as was the case in Nazi Germany, Cambodia, Rwanda – agents of the State themselves were complicit in or even directing the crimes.  Or as we have seen in other situations, conflict can lead to the collapse of government structures, including the judiciary.  In these situations, an international court is needed to punish serious crimes.
The international community realised very early on the need for an international court.  This was the rationale for the Nuremberg and Tokyo Tribunals, established to punish offences committed during World War II.  Despite these initial efforts, the onset of the cold war prevented the establishment of any other international criminal court for almost fifty years.  During this time, serious crimes were committed around the world and went unpunished.

With the end of the cold war, the creation of an international criminal court became again a realistic possibility.  However, the original trigger was not prosecution of genocide, crimes against humanity or war crimes, but a suggestion made to the United Nations General Assembly that an international criminal court be set up to deal with drug trafficking.
In the meantime, in the early 1990s, in response to more crimes on a massive scale in the former Yugoslavia and Rwanda, the United Nations Security Council established ad hoc tribunals for each of those countries.  The ad hoc tribunals were pioneers and their functioning demonstrated two very important things.  First, that international justice could work.  Second, that these tribunals could not fulfil the role and need for a permanent international criminal court.  
The tribunals suffered a number of inherent limitations which restricted their punishment and deterrent functions.  First, such tribunals have only covered a particular country or geographical region.  Crimes which occur elsewhere cannot be punished by these tribunals.  Second, these tribunals respond primarily to events in the past.  They are by and large not designed to address future crimes.  Third, their creation depends on the political will of the international community of the day.  As a result, such tribunals have been the exception, not the rule.

A permanent, international court was considered necessary to effectively respond to the most serious international crimes, and to overcome such limitations.  In the summer of 1998, the UN General Assembly convened the Rome Conference to fill this essential need by establishing the ICC.
In creating the ICC, States were particularly concerned with guaranteeing the Court’s underlying legitimacy.  The Court is based on a very different foundation.  Unlike the ad hoc tribunals, the ICC was created by an international treaty, enabling all States to participate in its creation.   All States were invited to participate in the negotiations of the Statute, and the vast majority – 160 – did so.  In negotiating the Statute, States sought wide agreement, without compromising the key values and objectives behind a fair and impartial court.  Efforts towards universal acceptance were largely achieved, and on 17 July 1998, the Statute was approved by 120 States.  One hundred and thirty-nine States signed the Statute before the deadline for signature expired at the end of 2000.
In just eight and a half years since the adoption of the Rome Statute, 104 countries – representing broad geographical diversity – have ratified or acceded to the Statute.  This is a remarkable pace for a treaty establishing an international institution.
I would now like to turn to a number of key features of the Court.
I will start by defining the jurisdiction of the Court.  The Court’s jurisdiction is not universal.  It is clearly limited to the most well-recognized bases of jurisdiction.  The Court has jurisdiction over nationals of States Parties; or offences committed on the territory of a State Party. 
In addition, the Court will have jurisdiction over situations referred by the Security Council in the exercise of its power to restore and maintain international peace and security.  The Security Council can refer situations to the ICC independent of the nationality of the accused or the location of the crime.  The Security Council has already used this power.  In 2005, it referred the situation in Darfur, Sudan to the Court.  The Security Council also has the power to defer an investigation or prosecution for one year in the interests of maintaining international peace and security.
The Court’s jurisdiction is further limited temporally.  The Court has jurisdiction only over events since its Statute entered into force on 1 July 2002.

The Court’s subject matter jurisdiction covers the most serious international crimes.  The ICC is not a human rights court.  It has criminal jurisdiction over genocide, crimes against humanity, and war crimes.  The Statute also provides that the Court has jurisdiction over the crime of aggression.  However, the Court will not exercise this jurisdiction until both a definition of aggression and conditions for the exercise of jurisdiction are agreed upon.  This must happen through an amendment to the Statute, agreed by the States Parties.  Such amendment could occur at the earliest at a review conference to be held in 2009.

Even where the Court has jurisdiction, it will not necessarily act.  The ICC is a court of last resort, intended to act where national courts are unwilling or unable.  This is known as the “principle of complementarity.”  Under this principle, a case will be inadmissible if it is being or has been investigated or prosecuted by a State with jurisdiction.  There is an exception for when the State is unwilling or unable genuinely to carry out the investigation or prosecution.  For example, if the proceedings were undertaken solely to shield the person from criminal responsibility, or if the proceedings were carried out in a manner inconsistent with an intent to bring the person to justice.  In addition, a case will be inadmissible if it is not of sufficient gravity to justify action by the Court.  States and the accused have the right to challenge the admissibility of a case.
The guarantee of a fair trial and protection of the rights of the accused have paramount importance before the ICC.  The Statute incorporates the fundamental provisions on the rights of the accused and due process common to national and international legal systems. 

Subject to the requirements of the rights of the accused and the guarantee of a fair trial, victims are substantially integrated into the Court’s proceedings.  Victims may participate in proceedings even when not called as witnesses.  The Court also has the power to order reparations to victims – including restitution, compensation, and rehabilitation.  The need to take into account the particular interests of victims of violence against women and children is also specifically built into the Statute.

I would like to turn next to the Court today and give a brief overview of the Court’s judicial and operational activities and related developments.  I would note, first of all, that the jurisdiction of the Court can be triggered in three ways.  First, a State Party may refer a situation alleging crimes committed by a national of or on the territory of a State Party.  Second, the UN Security Council may refer a situation, independent of the nationality of the perpetrator or the location of the crimes.  Third, the Prosecutor may begin an investigation on his own initiative or “proprio motu” into crimes committed on the territory of or by a national of a State Party.  He may do so on the basis of information received from any credible source.
Three States Parties have referred situations occurring on their territories to the Court.  In addition, as I already mentioned, the Security Council has referred the situation in Darfur, Sudan – a non-State Party.  
Apart from the above situations, the Prosecutor has received over 2400 communications from various sources, primarily from individuals and nongovernmental organisations. The vast majority of these were dismissed as manifestly outside the jurisdiction of the Court – for example they allege crimes not within the Court’s Statute or dealing only with non-State Parties.  On the basis of the information received, the Prosecutor is monitoring five additional situations, only two of which he has made public: Côte d’Ivoire and the Central African Republic.
Last March, the first wanted person was surrendered to the Court.  Mr. Thomas Lubanga Dyilo, a national of the Democratic Republic of the Congo, is alleged to have committed war crimes, namely conscripting and enlisting children under the age of fifteen years and using them to participate actively in hostilities.  At the end of January, the judges of a Pre-Trial Chamber confirmed the charges against Mr. Lubanga.  This decision has since been appealed.  Should the Appeals Chamber uphold the confirmation of charges, the Court’s first trial will start this year.

The Court has issued arrest warrants in the situation in northern Uganda for five members of the Lord’s Resistance Army (LRA), including its leader Joseph Kony.  One of the five individuals is now deceased.  The other four warrants remain outstanding.  The alleged crimes against humanity and war crimes contained in the warrants include sexual enslavement, rape, intentionally attacking civilians, and the forced enlistment of child soldiers.  
The first Pre-Trial proceedings have been also been conducted in the situation in Darfur, Sudan dealing with issues such as the protection of victims and the preservation of evidence.  The Prosecutor announced in December that his Office has collected enough evidence to identify some of those who bear the greatest responsibility for the worst crimes committed in Darfur.  He stated that before presenting his evidence to the judges, he would assess whether the Government of the Sudan is conducting or has conducted genuine national proceedings concerning the same incidents and individuals that his investigation has identified. 
The United Kingdom has a long history of judicial interpretation.  By contrast, judges at the ICC are for the first time interpreting the provisions adopted in the Rome Statute.  In the conduct of proceedings, they are addressing fundamental issues which will determine how future proceedings will be handled including, for example, the modalities of victims’ participation in proceedings and disclosure of evidence.  The Pre-Trial and Appeals Chambers have been dealing with these and other issues.

The Court’s judicial activities are supported by its operational activities in the field.  In addition to investigations, the Court carries out critical functions through its field operations including facilitating victims’ applications for participation and reparations, protecting and relocating witnesses, supporting defence counsel, and conducting outreach to local populations.  

The ICC operates in circumstances very different from any other court or tribunal.  The Court is active in situations of ongoing conflict, where crimes continue to be committed.  Security in the field continues to be an omnipresent concern.  Our activities must be carried out in such a way as to ensure the safety of staff, victims, witnesses and others at risk.  

I would like to turn now to what we can expect from the Court – and from this wider system of international justice – in the future.  The Court’s needs in the future flow from what I have already noted such as support for its field operations, arrest and surrender of wanted persons and security for its operations.

In establishing the ICC, States set up a system designed on two pillars.  The Court itself is the judicial pillar.  The enforcement pillar belongs to States.  In national systems, the two pillars are intertwined.  Courts rely automatically on the enforcement powers of the State.  In the case of the ICC, the two have been separated.  The Court depends on the cooperation of States.  

The outstanding arrest warrants highlight just how essential this cooperation is.  The Court does not have the power to arrest these persons.  That is the responsibility of States and other actors. Without arrests, there can be no trials.
There are many other ways in which States can provide support to the Court’s efforts, including executing arrest warrants, providing evidence, and enforcing sentences of the convicted.    Because the Court’s jurisdiction is limited to the nationals and territory of States Parties, continued ratification of the Statute is essential to the Court having a truly global reach.
The support of the United Nations has also been particularly important to enabling the Court’s activities, especially in the field.  The United Nations peacekeeping mission in the Congo has notably provided logistical support to the Court, such as accommodation and transport.  

In addition to the operational cooperation I have just outlined, the Court relies on more general support.  This general support is a shared responsibility of States as well as other actors.  Non-governmental organisations, for example, have played a large role in urging ratification of the Rome Statute; assisting States in developing legislation implementing the Statute; and disseminating information about and building awareness of the ICC.

I would note in this context the important role bar councils may play in relation to the Court.  Ignorance is one of the biggest obstacles to the success of the Court.  Often, opposition to the Court is based on misconceptions which can be easily avoided.  I believe that the more people understand the Court, the more it will be accepted.  In generating discussion of the Court, bar council members can contribute to a greater understanding of the role of the ICC and its activities.  Bar councils also make a significant contribution when they encourage their members to enrol in the list of defence council before the Court, as does the Bar Council of England and Wales.

The creation of the ICC was a historic achievement, more than fifty years in the making.  Its creation was only the beginning.  The Court now stands as a permanent institution capable of punishing perpetrators of the worst offences known to humankind.  As early as 2004, the former UN Secretary-General Kofi Annan stated that the Court was “already having an important impact by putting would-be violators on notice that impunity is not assured and serving as a catalyst for enacting national laws against the gravest international crimes.”  To be fully effective, we must continue our efforts to ensure that the Court has the support necessary to dispense justice as fairly and efficiently as possible. 

PAGE  
2

