The Corporate Climate Conscience Act (202X) – filling the regulatory lacuna
undermining Britain’s path to net zero.

Introduction

The recent report by the United Nations’ Intergovernmental Panel on Climate
Change makes for sobering reading.1 It is now “unequivocal” 2 that human activity
has warmed the global climate system, and that many changes due to greenhouse
gas emissions are “irreversible for centuries to millennia”. 3 Even with global CO2
emissions reaching net zero in the coming decades there is just a 50% chance that
temperatures do not exceed 1.5°C above pre-industrial levels 4, the agreed target of
the signatories to the Paris Climate Agreement.5 Ostensibly, the UK is leading the
world in its legislative commitments to combat climate change. The reality, however,
is that as well as statutory emissions targets not being met, any and all such
legislation is undermined by inadequate regulation of the financial sector. This
climate shaped lacuna in the regulatory laws of England and Wales has allowed
banks incorporated in the UK to contribute to the $3.8 trillion spent globally financing
fossil fuel projects since the Paris Agreement. 6 Separate research conducted by
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Greenpeace states that in the year 2019 alone the UK financial sector (banks and
asset managers) were responsible for 805 million tonnes of CO2 emissions, a
staggering 1.8 times the UK net emissions for that year at 455 million tonnes. 7
Simply put, this is evidence of market failure. As will be shown, current climate
legislation completely ignores the financial sector, and statutes governing financial
regulation are inadequate in that they facilitate that market failure.8 This will highlight
the need for robust policy intervention that incorporates a ‘climate conscience’ into
the currently toothless regulatory regime of the Bank of England’s Prudential
Regulation Authority. This will utilise existing institutions and provide for economic
incentives and penalties. As well as being necessary and morally worthwhile, this
reform is simple, economically astute, and will make the law more effective, both in
preventing domestic legislation and international agreements from being undermined
and in adapting to the biggest problem of the 21st century.

I. Problem

The UK’s net zero target stems from the Climate Change Act 2008 (2050
Target Amendment) Order 2019. This commits the government to reducing the net
UK carbon account to 100% below the 1990 baseline, thereby aligning domestic
legislation with the international pledge made via Article 2(1)(a) of the Paris
Agreement.9 While the target is clear and set in law, how to accomplish it is not. The
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ostensible tool for mapping our road to net zero is the Climate Change Act 2008.
This Act established an independent statutory body, the Committee on Climate
Change (CCC), to advise the incumbent government. 10 Amongst its functions is
advising the Secretary of State in their duty to set ‘carbon budgets’ (essentially
emissions quotas) for succeeding periods.11 Accompanying the carbon budgets in
each report is a list of policy advice, to assist the Secretary of State in their duty to
prepare proposals to meet the budgets.12 This legislative mechanism is ineffective
for two reasons. The first is that as a result of the CCC’s independence, what to
include in their report discretionary. Despite input from an advisory group 13
specifically tasked with addressing net zero finance, they failed to include any
policies pertaining to the financial sector in the Sixth Carbon Budget. 14 Lacking
explicit legislative direction it seems the CCC will not address the emissions for
which the financial sector is responsible. The second reason is that the CCC’s
proposals are not legally binding, so even if financial policy was suggested it would
not force the necessary changes. Indeed, the practice of government has been to set
the CCC’s targets into law and either ignore or poorly implement their
recommendations. For example, the Sixth Carbon Budget’s target was enacted via
the Carbon Budget Order 2021 in June.15 However, out of the 92 recommendations
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made in that report, as of June 2021 only 11 had been achieved in full, 16 with the
CCC finding only ‘one-fifth… “potentially on track” for full delivery’. 17 This has led to a
‘policy gap’ on the pathway to net zero. 18 This gap is left to be filled by incohesive
and frankly inadequate policy, particularly regarding transitioning to a net zero
economy. 19
Exacerbating this problem is the complete lack of climate orientated provisions
in the statutes governing financial services regulators. The primary legislation for the
financial services industry is the Financial Services and Markets Act 2000 (FSMA),
as significantly amended by the Financial Services Act 2012. Chief amongst these
amendments was replacing the previous regulator with two separate entities: the
Financial Conduct Authority (FCA) and the Prudential Regulation Authority (PRA). 20
As mentioned, scrutiny of the FSMA reveals no mention of climate objectives; not in
the specific objectives relative to the regulators’ separate functions, nor in the
regulatory principles to be applied by both regulators. 21 So, neither regulator can use
their regulatory powers to prevent financial institutions from funding fossil fuel
projects and undermining domestic legislation and international agreements, simply
because they have no power or mandate to do so. They must instead adhere to their
enacted objectives which boil down to stability of the UK financial system and
facilitating fair and effective markets and competition. When the ordinary process of
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market operation is to jeopardise the welfare of the climate (and by implication
society), and all the regulators can do is facilitate that, the result has to be seen as
market and regulatory failure. 22
The interpretation of the duties of directors in the Companies Act 2006 is
evidence of this market failure. At first glance, that in promoting the success of the
company directors must ‘have regard’ to the ‘impact of the company’s operations on
the community and the environment’ seems significant. 23 In practice this is not the
case. The wording of the provision is vague (‘have regard’; ‘good faith’), with the
legal ambiguity allowing environmental concerns to be subject to the ‘success of the
company’. The success of the company essentially means maximizing wealth for
shareholders. This panders to well established shareholder primacy of UK company
law pre-2006,24 under the guise of ‘enlightened’ shareholder value principles post2006. 25 Coupled with no direct enforcement mechanism the provision is useless in
terms of climate action. The courts have effectively confirmed this in R (on the
application of People & Planet) v HM Treasury.26 In this case campaigners attempted
a judicial review of Treasury investment in Royal Bank of Scotland which made it a
majority shareholder. They argued climate commitments were undermined due to
the nature of RBS investments. In refusing the application the court held that to
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impose government policy regarding combating climate change would, in the words
of Mr Justice Sales, ‘come into conflict with, and […] cut across, the duties of the
RBS Board as set out in section 172(1)’. 27 Not even a government institution bound
by legislative climate targets could infringe on the rights of directors to exercise their
activities for the success of the company. In other words, the market triumphs
environmental concerns.
What is left is a financial system in which regulators are facilitative in market
failure, hindered as they are by their own objectives, and where individual
environmental responsibility established in law at director level can be skirted in
pursuit of success in that market. It should come as no surprise, then, that the
response of the regulators to climate change has been weak. In letters dated March
2021 the Chancellor of the Exchequer instructed the Bank of England’s monetary 28
and financial 29 policy committees, the PRA 30 and the FCA31 to ‘have regard to the
government’s commitment to achieve a net zero economy by 2050’. 32 The
imprecision of the language only compounds the inadequacy of this dictum: the
extent to which regulators must ‘have regard’ is unclear, and there is no mention of
penalties for non-compliance. The responses have been predictably insubstantial.
27
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The FCA’s website points to new disclosure rules for companies with a UK premium
listing, 33 and a revised stewardship code as evidence of their response to their
changed remit, despite both of these changes occurring in 2020. 34 Meanwhile, the
PRA’s literature celebrates ‘setting expectations’, which it was doing in 2018, 35
201936 and in its most recent 2021 business plan.37 Clearly no concrete expectations
have been set and even if they had it is not clear whether there are penalties for noncompliance, rendering the system futile. Further, these ‘expectations’, along with the
FCA responses mentioned above, relate only to climate reporting and risk
management. While undoubtedly necessary across the industry to manage climate
change, they avoid the real concern: that regulated bodies can operate free of
climate conscience in their activities. The tools exist in current legislation to manage
this problem, but only when regulators can use them with regard to explicit climate
objectives can the problem be properly addressed.
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II. Proposal

For this section I will be cross referencing the draft legislation (‘the proposal) in
the Appendix. 38 The proposal centres on reform to the PRA for simplicities sake. It is
submitted that concocting a simple enough metric around which the FCA could
centre effective enforcement would be too difficult considering current climate
legislation, which, as discussed, is at present simply targets set for many years in the
future, instead of, say, the environment being considered a legal entity with
unalienable rights. 39 Further, the PRA regulates around 1,500 banks, building
societies and investment firms through control of regulated activities. 40 This provides
an existing legislative mechanism to be utilised for climate purposes with just a minor
tweak to the statute.
The primary purpose of the proposal is to amend the PRA’s objectives found in
the FSMA to enshrine climate conscience into the daily regulation of PRA-authorised
persons. 41 Importantly, this provision does not simply align the PRA’s general
objective with government climate targets. Instead, it references specifically that
which is already under PRA control (regulated activities) and obliges the body to
reduce emissions resulting from said activities in a manner consistent with the
remaining provisions of the proposal, which sets out the specifics of how. Note that
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the provision is inserted alongside those dictating how the PRA advances its general
objective.42 They seek to avoid the adverse effect of the business and failure of PRAauthorised persons on the stability of the UK financial system. The provision goes on
to state ‘adverse effects… may result from the disruption of the continuity of financial
services’. 43 It is submitted that climate change poses a real threat to the disruption of
the global economy not just that of the UK. Obvious examples are the destruction of
physical assets or disruption of projects in increasingly frequent extreme weather
events. Dramatic variation in share value as a result could provide just as much
uncertainty. Preventing the worst effects of climate change by modifying practices
which perpetuate it will lead to a sounder and more certain economy.
The first element of ‘how’ emissions from regulated activities will be reduced is
to provide for specific climate supervision by the PRA. 44 This is based on an existing
duty45 meaning systems are already in place, but will ensure separate records are
maintained to matters pertaining to the PRA’s other objectives. Finally in Part 1 is the
direct duty to cooperate with the CCC regarding this data. 46 This will ensure Part 2 of
the proposal operates smoothly.
Part 2 delineates amendments to the Climate Change Act 2008, specifically
relating to the CCC’s duties. The provision 47 is modelled on how the CCC were to
record emissions for shipping and aviation industries for the Sixth Budget. 48 It obliges
the CCC to include financial services in their budgetary recommendations and policy.
Importantly, subparagraph 4 states the CCC must devise specific emissions quotas
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for regulated activities for each budgetary period. This is so the figures do not get
lost among overarching targets and it will provide a metric against which to measure
success or failure of PRA-authorised persons. While this would still suffer from lack
of legal force akin to the CCC’s other proposals, the remaining provisions
compensate for this by providing a carrot and stick approach to enforcement.
Parts 3-5 include the provisions which will make this proposal effective. Firstly,
Part 3 subjects all PRA-authorised persons to mandatory climate reporting
obligations.49 This will begin the process of data collection which will inform the
enforcement provisions. The reports must be updated annually so progress can be
regularly monitored against CCC quotas provided for in Part 2. Note the requirement
to publish reports. 50 This will add external pressure on PRA-authorised persons as
the general public increasingly becomes more environmentally conscious. Section 6
dictates the contents of the report. This section is modelled on strategic reporting per
Chapter 4A of the Companies Act 2006. Crucially, in sub paragraph 4, Scope 3
emissions must be included.51 Scope 3 emissions include ‘indirect emissions from
sources that are not owned and not directly controlled by the reporting company’. 52
This is in direct response to government plans to introduce mandatory reporting by
2025 that doesn’t include Scope 3 emissions, which is too little and too late. 53
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Part 4 imposes a duty on the Treasury to prepare incentives for compliance.
This is purposefully vague to avoid future governments being bound by specific
policy whilst still having to adhere to the overarching duty to provide incentives
specific enough to offer certainty for business.54 Regular updates will allow for
inclusion of new government strategy and new technologies as they emerge.
Finally, Part 5 delineates the enforcement process. These provisions are
adapted from those assigned to the Office for Environmental Protection in the
Environment Bill currently at its third reading in the House of Lords. 55 The system is
straightforward and fair, and deemed effective enough to be in the process of being
enacted in the Environment Bill. One notable removal was a qualification of when
and decision notices could be issued, when there were ‘serious’ faults.56 It is
submitted that any breach of these provisions in light of the climate crisis is serious,
and harsh censure should be used as a precaution. 57 In contrast to the provisions on
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incentives it is necessary to include specific penalties in the Act itself. 58 They are
arguably not political unlike financial strategy, but are mostly powers that the PRA
already has; the proposal just gives the PRA explicit authorisation to use them for
failing to ‘comply with the provisions of this Act’. 59

III. Justification

There are six reasons I think this proposal is worthwhile. The first is necessity.
The IPCC report points to nothing other than urgent wholesale reform of human
behaviour. This is obvious in the global financial system from the RAN report of
activities since the Paris Agreement. Current regulation of financial services in this
country is inadequate and facilitates further market failure; this must change.
The second is cohesion. The proposal will provide a single tool through which
governments can prepare, publish and implement green financial strategy. The
current approach is scattered and piecemeal. It will also prevent existing domestic
legislation and international commitments regarding emissions from being
undermined, making the law more effective.
Thirdly, the proposal is simple. All changes utilise existing institutions and
mirror existing processes, meaning the effects of the change will be minimal to
ordinary operations of the CCC and the PRA. Much will be novel for PRA-authorised
persons, but it is high time that they took some responsibility in resolving a crisis they
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helped perpetuate. Emblematic of this is the PRA’s new objective reinforcing not
replacing its existing objectives.
Fourthly, it is economically astute. The simplicity and lack of new institutions
means implementing this change will be relatively cheap, though the PRA may need
more staff to manage its increased responsibilities. Most importantly, there is
consensus that the economy will benefit from a transition to net zero. 60 Indeed,
compared to the cost of climate breakdown there really is no choice. 61 Divestment
from fossil fuel companies will be beneficial to financial stability, as evidenced by
sustainable investment funds performing less badly than the market in the initial
downturn resulting from the COVID-19 pandemic. 62 The process will also be gradual
in line with devised quotas, to avoid economic problems such as stranded assets or
rapid transitioning causing collapses in asset markets, as theorized by Hyman
Minsky.63 Quick implementation of strategy will also help the UK compete on the
world stage regarding green finance which, at present, it is not. 64
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The fifth reason is that it will be effective. Banks are focused on profit and
competition. Being penalised in the ways described in the proposal will impact their
business significantly. The minimum period for censure is a year, 65 and the
possibility of sanction and losing out on access to incentives could severely affect
profit margins. Additionally, it will prevent banks from hiding behind empty climate
promises and voluntary schemes which lack substance. The CCC has said ‘to meet
future carbon budgets and the net zero target for 2050 will require governments to
introduce more challenging measures’, and this is just that. 66
The sixth and final reason relates to the UK’s global role. Former Environment
Secretary Michael Gove said in 2020 that because of the industrial revolution the UK
has a ‘moral responsibility’ to lead global action on climate change. 67 The UK has the
means to act and a moral obligation to do so. These measures will be just the
beginning; what is needed is global consensus regarding regulating financial
services for it to be effective. By taking the first step the UK can begin the necessary
process that will result in global alignment and joint action to prevent severe climate
consequences.

IV: Conclusion

Global financial services are in desperate need of climate regulation. This
proposal suggests simple yet effective reform to existing legislation that would
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enable the PRA to utilise existing functions in the pursuit of a climate conscious of
the persons it regulates. The measures are severe yet necessary to bring about
urgent change needed, making the law more effective and benefitting the UK
economically. Ahead of the UK hosting of the UN Climate Conference next month
this reform could be the catalyst that begins the uniform changes necessary to make
a meaningful impact on global emissions within the next decade.
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